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June 25, 2014
The Rt. Rev. Dorsey W. M. McConnell, D.D.
Episcopal Diocese of Pittsburgh
4099 William Penn Highway
Suite 502
Monroeville, PA 15146
Re:

Recent Changes in Pennsylvania Marriage Law and Solemnization of
Same Sex Marriage by Clergy of the Diocese

Dear Bishop McConnell:
BACKGROUND
On May 20, 2014, U.S. District Judge John E. Jones, Ill of the U.S. District Court
for the Middle District of Pennsylvania issued a Memorandum Opinion declaring
unconstitutional two provisions of the Marriage Law of Pennsylvania that limit marriage
to opposite-sex couples and prohibit the recognition of same-sex marriages legally
entered into in other jurisdictions. Whitewood v. Wolf, No. 1:13-cv-1861 (M.D. Pa., May
20, 2014). The Court's Order included a permanent injunction prohibiting state officials
from enforcing the statutory restrictions in question.
The two provisions challenged were the definition of "marriage" in 23 Pa. C.S.
§ 1102 and the prohibition in 23 Pa. C.S. § 1704 against marriage between persons of
the same sex. The Marriage Law defined marriage as:
a civil contract by which one man and one woman take each
other for husband and wife.
23 Pa. C.S. § 1102. Further, Section 1704 provided:
§ 1704. Marriage Between Persons of the Same Sex
It is hereby declared to be the strong and longstanding
public policy of this Commonwealth that marriage shall be
between one man and one woman. A marriage between
persons of the same sex which was entered into in another
state or foreign jurisdiction, even if valid where entered into,
shall be void in this Commonwealth.
23 Pa. C.S. § 1704. These prohibitions against same-sex marriage had been added to
the Marriage Law in 1996.
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Soon after Judge Jones's May 20, 2014 decision was announced, the defendants
in the case, which include the Governor of Pennsylvania in his capacity as the chief
Executive of the Commonwealth, announced that they would not appeal the Court's
decision. As a result, it is presumed that the decision now represents the law of the
land in the Commonwealth of Pennsylvania.
QUESTIONS PRESENTED
You have asked for my opinion as Chancellor in connection with the following
questions that are now presented as the result of this change in Pennsylvania law:
1.

What is the source of the civil law authority granted to priests of the
Diocese to solemnize a marriage for civil law purposes, and does that
source require the marriage to be solemnized using the rite of Holy
Matrimony contained in the Book of Common Prayer?

2.

Would the use of the Provisional Rite, "I Will Bless You and You Will Be a
Blessing," without modification, in conjunction with execution of the civil
law marriage certificate by the priest, serve to solemnize the marriage of a
same-sex couple for civil law purposes in Pennsylvania?
If you as Bishop Diocesan authorize priests of the Diocese to use their
civil law authority to solemnize same-sex marriages for civil law purposes
using the Provisional Rite, are you upholding the Doctrine, Discipline, and
Worship of the Episcopal Church?
DISCUSSION

The Marriage Law of Pennsylvania provides a list of "Persons Qualified to
Solemnize Marriages" in 23 Pa. C.S. § 1503. This statutory provision includes a
"General Rule" that provides in relevant part:
(a) General rule. — The following are authorized to
solemnize marriages between persons that produce a
marriage license issued under this part:

(6) a minister, priest or rabbi of a regularly established
church or congregation.
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23 Pa. C.S. § 1503(a)(6). Since The Episcopal Church is a "regularly established
church," this prong of the statute grants any priest of the Diocese the civil authority to
solemnize marriages under the "General Rule."
But this statute also includes a special, alternative subpart which also applies to
priests of the Diocese and which provides:
(b) Religious organizations. — Every religious society,
religious institution or religious organization in this
Commonwealth may join persons together in marriage when
at least one of the persons is a member of the society,
institution or organization, according to the rules and
customs of the society, institution or organization.
23 Pa. C.S. § 1503(b).
In other words, the Marriage Law of Pennsylvania contains two separate sources
of authority for a priest of the Diocese to solemnize a marriage for civil law purposes.
One requires that the priest "join persons together in marriage . . . according to the rules
and customs of the society, institution or organization" [Section 1503(b)] and one does
not [Section 1503(a)(6)]. The fact that these dual statutory sources of authority exist
means that a priest of the Diocese would have the civil law authority to solemnize a
marriage even if the solemnization of the marriage did not take place "according to the
rules and customs of the society, institution or organization." Currently, Episcopal
Church canons define Holy Matrimony as between "a man and a woman," Church
Canon I.18.2(b), and the Rite of Holy Matrimony in the Book of Common Prayer may
only be used for the marriage of an opposite-sex couple. These restrictions, however,
only apply to the priest's statutory authority to solemnize a marriage for civil law
purposes under the second prong of the statute quoted above, Section 1503(b), and do
not apply to the priest's independent authority under the statute to solemnize a marriage
for civil law purposes under Section 1503(a)(6). Therefore, as a matter of Pennsylvania
civil law, priests of the Diocese would not be required to use the Rite of Holy Matrimony
to solemnize a marriage in Pennsylvania to make the marriage valid for civil law
purposes.
II.
In a Pastoral Letter dated November 25, 2013, you as Bishop of the Diocese
authorized use of the Provisional Rite entitled "I Will Bless You And You Will Be a
Blessing" by priests of the Diocese to bless same-sex covenants, subject to the
Guidelines enclosed with the Pastoral Letter. However, as the Pastoral Letter makes
clear, this Provisional Rite is not the same as the sacrament of Holy Matrimony provided
for in the Church canons and contained in the Book of Common Prayer.
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These two changes — one relating to the authority of priests of the Diocese to
solemnize marriages of same-sex couples as a matter of civil law, and the other
permitting priests of the Diocese to use the Provisional Rite to bless a lifelong covenant
between members of the same sex — will naturally raise the question of whether a priest
of the Diocese may effectively exercise both forms of authority — civil and ecclesiastical
— as part of one ceremony. There is in my opinion no impediment to a concomitant
exercise of the two forms of authority, provided that the requirements for exercising
each of them were adhered to, and appropriate care was taken, both with the couple
and with others, to distinguish the exercise of the priest's civil law authority to marry
from his or her ecclesiastical authority to bless the covenant.
In terms of the priest's exercise of the statutory authority to solemnize a marriage
for civil law purposes, there is no particular form or ceremony that is required as a
matter of Pennsylvania law. As stated by the Superior Court of Pennsylvania in the
case of Commonwealth ex rel. McDermott v. McDermott, 236 Pa. Super. 541, 345 A.2d
914 (1975), "our courts will give effect to the intention of the parties and find a valid
marriage where no direct testimony is offered as to the precise words of the marriage
contract." 345 A.2d at 917. Quoting from an earlier Superior Court case, the Court
wrote:
It is true that the parties did not use the formal words of the
marriage ceremony, nor was it necessary that they should
do so, if each so understood the relation into which they
were about to enter, and their words, fairly interpreted, show
that they then and there mutually consented to it. With us
marriage is a civil contract, which may "be completed by any
words in the present time without regard to form."
Id.
Somewhat more recently, the Commonwealth Court of Pennsylvania was called
upon to analyze ordinances adopted by the City of Philadelphia that created the
category of "Life Partner" to recognize the relationship between a same-sex couple as a
type of marital status. Devlin v. City of Philadelphia, 809 A.2d 980 (Pa. Commonwealth
Court 2002). The Court analyzed the ordinance's definition of "Life Partner" and
concluded that the commitments that the couple agreed to make to one another were
the equivalent of the promises made in marriage under Pennsylvania law.
A couple hoping to form a Life Partnership within the
guidelines set by the City, just as a couple hoping to form a
marriage within the laws set by the State, formally declares
their intention to create the same mutual bond of loyalty,
support and obligation. Just like a husband for a wife, or a
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wife for her husband, Life Partners are obligated to each
other for their common welfare.
809 A.2d at 987. The Commonwealth Court concluded that the ordinance attempted to
"create a new marital status" and since the City did not have the power to enact such a
law, the ordinance could not be given effect.
The language of the Provisional Rite, as adopted by the 77th General
Convention, is in my opinion adequate to give effect to the intention of the parties and
"find a valid marriage" for purposes of the civil law of the Commonwealth of
Pennsylvania. In particular, the portions headed "The Witnessing of the Vows and the
Blessing of the Covenant" and the "Commitment" contain the same type of language
that the Commonwealth Court found to be "redolent of that question beseeching a
promise found in a standard marriage service" in Devlin v. City of Philadelphia. 809
A.2d at 987 n. 10, quoting from the Book of Common Prayer.1
Although the Marriage Law of Pennsylvania does not require the use of any
particular form to solemnize the marriage, the statute does require the couple to apply
for and obtain a marriage license which "shall have appended to it two certificates . . .
which shall be in substantially the following form:"
I hereby certify that on (date), at (city, borough or town),
Pennsylvania (name) and (name) were by me united in
marriage, in accordance with license issued by the Court of
Common Pleas of (name) numbered . . . .
Signed
(Title of person solemnizing marriage)
Address
23 Pa. C.S. § 1501. Section 1503 of the Marriage Law reaffirms the need for this
marriage license:
(c) Marriage License Needed to Officiate. — No person or
religious organization qualified to perform marriages shall

The Supreme Court of Pennsylvania reversed in part and affirmed in part the decision of the
Commonwealth Court in Devlin v. City of Philadelphia 580 Pa. 564, 862 A.2d 1234 (2004). The
Supreme Court did not disagree with the Commonwealth Court that there were similarities
between the requirements for the creation of a Life Partnership under the City ordinance and the
requirements for the establishment of a marriage under the civil law of Pennsylvania, but did
disagree that these similarities rendered the City ordinance unenforceable insofar as it extended
employee benefits to City employees and their Life Partner.
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officiate at a marriage ceremony without the parties having
obtained a marriage license issued under this part.
In addition, 23 Pa. C.S. § 1504 requires:
Section 1504. Returns of Marriages
(a) General rule. — The original marriage certificate shall be
signed by the person solemnizing the marriage and given to
the parties contracting the marriage.
The duplicate
certificate shall be signed by the person or by a member of
the religious society, institution or organization solemnizing
the marriage and returned for recording within ten days to
the court which issued the license.
23 Pa. C.S. § 1504. Note that since it is the priest and not "the religious society,
institution or organization" solemnizing the marriage of a same-sex couple, the
certificates may only be signed by the priest exercising his or her authority under 23 Pa.
C.S. § 1503(a)(6).
Accordingly, I have concluded that use of the Provisional Rite, "I Will Bless You
and You Will Be a Blessing," without modification but in conjunction with the couple's
request for and execution of the civil law marriage certificate by the priest, will serve to
solemnize the marriage of the same-sex couple for civil law purposes in Pennsylvania.

Church Canon 1.18.1 states:
Every Member of the Clergy of this Church shall conform to
the laws of the State governing the creation of the civil status
of marriage, and also to the laws of this Church governing
the solemnization of Holy Matrimony.
As noted above, the canons of the Church limit Holy Matrimony to "a man and a
woman" and while this canon mandates that priests conform to the laws of the Church
"governing the solemnization of Holy Matrimony," the canon also mandates that priests
"shall conform to the laws of the State governing the creation of the civil status of
marriage." In Pennsylvania, same-sex couples now have the constitutional right to "the
civil status of marriage."
Anticipating that priests and bishops of The Episcopal Church would find
themselves in this type of situation, the 77th General Convention adopted A049, which
extended the "generous pastoral response" first authorized by General Convention in
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Resolution C056 (2009). In states where same-sex marriage is legal, A049 permits
bishops to provide "generous pastoral response to meet the needs of members of this
Church." It further provides "that bishops may authorize adaptation of these materials
to meet the needs of members of this Church" and explicitly authorizes "modifications of
the Pronouncement" in order to "comply with the laws of the civil jurisdiction in which the
rite is celebrated." Although General Convention did not amend the Church canons
either in 2009 or in 2012 in terms of the canonical definition of marriage, it did thus
authorize use of the Provisional Rite to create the civil law status of marriage in states
where that is permitted between same-sex couples, and it explicitly extended the
"generous pastoral response" first authorized in 2009.
In my opinion, these
determinations of the 77th General Convention mean that it would not violate the
"Doctrine, Discipline, and Worship of the Episcopal Church" to utilize the Provisional
Rite to solemnize a marriage for civil law purposes in the Commonwealth of
Pennsylvania.
Very truly yours,
COHEN & GRIGSBY. P.C.
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